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COURT TALK

A justice system helping all Victorians live free from family violence
through timely, responsive and supportive services

Understanding the concept
of ‘family’ to Aboriginal and
Torres Strait Islander people
extremely important in court
Indigenous females are up to 35 times more likely to experience domestic and
family violence than non-Indigenous Australian women. CourtTalk sought out
two experts in this area: Rose Falla, who became Victoria’s first Indigenous
Magistrate in 2013 and is now Supervising Magistrate of Koori Justice
for the Magistrates’ Court of Victoria; and David Kennedy, the manager
of the Koori Family Violence Unit of the Magistrates’ Court of Victoria.
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Welcome to CourtTalk
These publications have been developed to provide magistrates with six editions
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you find this information thought provoking, informative and useful.
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intervention orders. If people leave
court not understanding why and how
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Understanding the concept of ‘family’
to Aboriginal and Torres Strait Islander
people extremely important in court

Indigenous females are up to 35 times more likely to experience domestic and family
violence than non-Indigenous Australian women1. CourtTalk sought out two experts in
this area: Rose Falla, who became Victoria’s first Indigenous Magistrate in 2013 and is
now Supervising Magistrate of Koori Justice for the Magistrates’ Court of Victoria; and
David Kennedy, the manager of the Koori Family Violence Unit of the Magistrates’ Court of
Victoria.
This article contains distressing material regarding suicide. Support is available from Lifeline on 13 11 14.
Magistrate Rose Falla has changed the way she manages
family violence cases since attending an Aboriginal Justice
Forum community meeting early this year. A young
Aboriginal mother who had had difficulties during her
childhood asked to tell the forum her ‘heart wrenching’
story of relationship struggles and her five children, all of
whom all had contact with the criminal justice system.
A daughter had hanged herself when she was 15; a
son had found her and cut her down. His drug use

escalated, he tore up the house, damaged property and
threatened his mother. He was remanded following a court
appearance, and Falla said his mother told the forum:
‘When you’re making these intervention orders, just
think about the mothers like me. He might have
threatened me, but he was never going to hurt me.
I’m the one person who’s in his corner. His sister
has died, this is the trauma he’s dealing with, then
he gets locked up. Not helped, but locked up.

Endnotes
1

Indigenous females are up to 35 times more likely to experience domestic and family violence than non-Indigenous Australian women.
The National Plan to Reduce Violence against Women and their Children 2010 – 2022.
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‘And then I can’t even talk to him. I’m
not allowed to even go to him because
the intervention order prevents me from
doing so. I told the police what I wanted,
but that didn’t translate into the order.’
Falla says she is ‘so grateful’ to have
heard the story because it changed
the way she manages cases.
She is now much more likely to challenge
police, asking: ‘What does the affected
family member (AFM) say? What are her
wishes? How long ago did you speak to
her? Has her position changed? Have
you spoken to her more recently?
‘With the passage of time, and it
might only be a matter of days, the
position can fundamentally change and
that’s really important,’ Falla says.
She will sometimes allow for
telephone contact during remand and,
if there is any suggestion there will
be breaches of intervention orders,
the AFM has a number to call.

Magistrate Rose Falla

Why Indigenous women remain in relationships
Understanding the concept of family
for Aboriginal and Torres Strait
Islander people is ‘really important’,
as is understanding that the history
of dispossession, child removal and
distrust of authorities may lead people
to make decisions about remaining
in a relationship that appears not
to be in their best interests.
Often the main aim of staying
in a relationship is simply to
keep the family together.
‘Sadly, they think: If he’s having a go at
me, he might leave the children alone.
But we know how detrimental that can
be and how it erodes the self-confidence
of people. So there are lots of really
complex issues that stem from that in
Aboriginal communities,’ Falla says.
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There are many examples of family
violence in a Koori context: between
elders, between partners and
between children. And the massive
flow-on effect for children being
placed in out-of-home care is made
worse when courts misunderstand
what the family relationship is.
For example, a woman might be an
auntie, but is viewed as auntie-mother
because the concept of family means she
is like the child’s mother. So if children
need to be removed, support and
supervision is best given within the wider
‘family’, or at least with other Aboriginal
and Torres Strait Islander people.
While Indigenous females are up to
35 times more likely to experience
domestic and family violence than

non-Indigenous Australian women,
Falla says a pilot study in the Koori
Court in Mildura showed that in 77
per cent of cases, non-Indigenous
men were the perpetrators of family
violence against Aboriginal women.
‘There are many men in our community
who are not the perpetrators of family
violence, so I was not surprised
that family violence was being
perpetrated by non-Aboriginal men,’
Falla says. ‘But I was surprised by
how large the percentage was.’
Falla says there is a great deal of concern
about who will look after the children
when mothers are hospitalised2, because
of the fear they will lose their children.

Indigenous women and girls are 31 times more likely to be hospitalised due to domestic and family violence-related assaults compared to nonIndigenous women and girls. Productivity Commission 2011 report Overcoming Indigenous Disadvantage.
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Organisations who can assist
in family violence cases

The Aboriginal man was back in court
because he had not engaged with a
service to which he’d been referred.
His lawyer couldn’t understand his
reluctance, and asked David Kennedy
from the Koori Family Violence Unit to
speak to the man. It transpired that the
man felt highly conflicted because he
had been referred to a service where
a family member worked. Kennedy
was able to relay information on the
difficult family dynamic to the lawyer and
magistrate. Rather than the man being
charged with breaching orders, a more
appropriate service was found for him.

While there is no ‘magic way’ of dealing with Aboriginal
and Torres Strait Island people, Falla says courts can
demonstrate their understanding of ‘family’ and know
which organisations may be able to assist the AFM and
the respondent (see Resources for Magistrates).
Particularly important are Umalek Balit (meaning
Give Strength), the Koori family violence practitioners
who are being introduced across the state.
‘I would recommend that magistrates access their services
as quickly as possible and engage them where needed,’ Falla
says. ‘Instead of trying to rush through a list, you’ve got to
make time on these applications and call in the practitioners.’
Prior to directions hearings, Falla will read applications
cover-to-cover to understand which are serious issues
and which are not family violence. This can narrow the
issues for the court hearing, and gives the AFM confidence
that the court has heard them and read their material.

Traditional roles have vanished
Kennedy says courts also need to understand how the
trauma Indigenous men have experienced has manifested
into them using violence. Their traditional role of
hunter, warrior and protector has vanished, so there is
a question mark over their role within the family.

David Kennedy, Manager of the Koori Family Violence
Unit and a former Umalek Balit practitioner, says it’s
important that magistrates understand the community
dynamic, the extended family concept, fear of child
removal and shame within the community.
All this influences whether an Indigenous woman may or may
not proceed with an intervention order, whether or not she
will support it, and whether or not she will report breaches.

‘Being able to provide them with examples of how they
can still be a strong role model for their family and for the
community members in today’s society is probably the
integral thing to getting buy-in from Aboriginal men.’

‘From a magistrate’s perspective, it’s important to
understand this when they’re making a decision around
excluding him from the house, how long the intervention
order is for, and what organisation or requirements
are going to be part of that intervention order.’

The Umalek Balit program is solely set up within the
court space, with a men’s and a women’s practitioner.
Similar to the respondent and applicant practitioners
in courts, the Umalek Balit practitioners work with
men or women for cultural safety reasons.
The program is a conduit between the court and
community, translating the ‘court lingo’ into ‘community
lingo’ and referring people into culturally appropriate and
safe support services, either mainstream or Koori.
It is currently operating at Shepparton, Mildura and
Melbourne, however courts with a Koori client in other
centres can seek advice via a referral inbox: Umalek Balit
Referrals (CSV) UmalekBalit.Referrals@courts.vic.gov.au. A
men’s and a women’s team leader who are currently being
recruited at Umalek Balit will support these consultations.
Local Koori Court officers may also be able to assist.
Applicant practitioners at other courts may also phone
and request culturally appropriate referral services or
ask for clarification around nuances from interviews.
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The biggest roadblock
Kennedy says the biggest current roadblock is actually
getting police and all court staff to simply ask Indigenous
people if they have Indigenous children or have an
Indigenous partner, and therefore prevent people
slipping through the cracks of the justice system.

ABORIGINAL AND TORRES
STRAIT ISLANDER RESOURCES
FOR MAGISTRATES

Magistrates who want to better understand
Indigenous cultural issues that may play out in court
should, Kennedy suggests, engage with Aboriginal
literature including articles from an Aboriginal
viewpoint and those by Aboriginal journalists.

MCV Court Supports
Umalek Balit: Koori family violence and victim
support program within the Magistrates’
Court. Operates at Shepparton, Mildura and
Melbourne, with Ballarat and Heidelberg pending.
For other locations advice can be sought via
UmalekBalit.Referrals@courts.vic.gov.au

‘There’s a lot about Aboriginal history from a nonIndigenous viewpoint, and I think it’s important that if
you want to make an informed view, you need to view it
from the eyes of an Aboriginal person,’ Kennedy says.
While Indigenous perpetrators of family violence must
be held to account for their actions, it is the way they
are held to account that makes the difference.

Koori Court officers: can also assist in locations
where Umalek Balit is not yet operating.

Community Supports

‘The motivations make a difference. Understanding those
motivations makes a difference to the changes that are
made, the buy-in you get from them, and ultimately
coming to a safe conclusion for everyone,’ he says.

Dardi Munwurro: Indigenous leadership
training and coaching. Family violence,
healing and behaviour change programs
and services to break the cycle of intergenerational trauma in Aboriginal families and
communities. www.dardimunwurro.com.au

The young Aboriginal man was in custody.
Speaking to a respected Aboriginal
woman who ran prison programs with
a focus on culture and respect, he said
his grandmother’s sexual assault as a
young woman resulted in a pregnancy.
His grandmother had a daughter (his
mother), and essentially disowned her.
The daughter had her own issues about
disconnection and not being loved, and
gave birth to her son when she was
quite young. The young man in custody
produced a photograph of his own
child, who had just been born, and said
sadly: ‘I don’t know how to love her’.
Magistrate Rose Falla had tears in her
eyes when she pointed out that no one
had ever loved that boy; consequently
he made some poor decisions which
ultimately saw him in custody. Now,
with his own child, he was reaching
out, asking: ‘Tell me how I do this’.

Dhelk Dja: strong culture, strong peoples,
strong families. An Aboriginal-led agreement
with government to address family
violence in Aboriginal communities.
Djirra: formerly the Aboriginal Family Violence
Prevention and Legal Service. Culture is
shared and celebrated, and practical support
is available to all Aboriginal women and
to Aboriginal people experiencing family
violence. www.dvrcv.org.au/djirra
Wulgunggo Ngalu Learning Place: operating at
the former Won Wron Prison site in Gippsland.
A culturally appropriate ‘learning place’ for
Indigenous men undertaking community
correction orders. Also offers voluntary
programs in drug and alcohol rehab, counselling,
parenting and financial counselling. www.justice.
vic.gov.au/wulgunggo-ngalu-learning-place
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Therapeutic jurisprudence
assists in achieving
positive behavioural change
Therapeutic jurisprudence (TJ) is increasingly becoming part of the
legal system. Magistrate Dr Michael King, who has researched and
worked in this area3, says there is also a greater appreciation that TJ
is not some idiosyncratic approach to judging or to legal practice, and
needs to be soundly based on behavioural-change principles.
‘There’s a misunderstanding that TJ is all about offenders,’ King says.
‘It’s not. It’s a general approach that says what we do as decisionmakers in a legal context can impact the wellbeing of those who are
affected by it. It’s incumbent upon magistrates, judges, lawyers, police,
corrections officers, court officers and others, to use processes that
minimise negative effects on wellbeing and promote positive effects.’
For magistrates, TJ practice can be as simple as adjusting communication
in court to engage people in the development and implementation of
solutions for their problems, as people are more likely to change behaviour
if they take ownership of change rather than just being told what to do.
For affected family members (AFMs), respect for their views, choice or ‘agency’
are keys to improving wellbeing. Magistrates can’t take a one-size-fits-all
approach to AFMs, as some quietly sit behind the screen with a support
person, do not want to speak and will accept what the police are saying.
Other AFMs maybe ‘jumping around behind the police, trying to get your attention,
making it clear they have a different point of view’, says Magistrate Meagan Keogh.
‘You need to evaluate where they’re at in terms of asking them
things directly, or letting the police speak for them. There can be
a real difficulty for magistrates in making sure the AFM’s voice is
heard but making sure you don’t put them on the spot.’
For very serious matters the police are the applicants, not the AFM.
Magistrate Rose Falla will emphasise where the matter is a police
application, saying they have an obligation to act in such cases.
‘I also emphasise that I’m the one responsible for making the decisions, and
that I understand the AFM may not be supportive of any intervention order
at the moment. I’m trying to make it very clear that her view has been heard,
but the allegations are sufficiently serious that there needs to be some risk
assessments conducted and whether child protection needs to be involved.’
3

Magistrate King has written extensively on therapeutic jurisprudence, including this
article in the International Journal of Law and Psychiatry : www.researchgate.net/
publication/47155724_Enforcer_manager_or_leader_The_judicial_role_in_family_
violence_courts
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In facilitating perpetrators or participants to work out what they
need to change, King emphasises choice in terms of behaviour,
taking care not to get into confrontational interactions in court
which could be counterproductive to the change process.

there children? Does he consider himself a great family man?
‘I do say, regularly, you can’t be a good father and an abusive
partner. It’s one person and you need to choose your path.’
Magistrates should not countenance victimblaming or other excuses that derogate perpetrators
from taking responsibility for their actions.

‘We want to engage with perpetrators and support their positive
change processes. You want to be able to show that you’re
listening, you’re taking into account what they’re saying.’

As King says: ‘If they attribute their reaction to something the
victim has done, you don’t need to go directly into that. You
can say you have a choice as to how you react in any situation.
You have a choice as to how to deal with emotions. There
can be no excuse for acting in an abusive manner as a way of
handling your own emotions or the behaviour of other people’.

Falla has experienced respondents becoming really aggressive
in court, so she is conscious of not using inflammatory
language. Her response might be: ‘I understand you have
a view about all of this. Right now the court is confronted
with two different versions and we’re now going to allow
for the process to take place to properly explore whether
there’s a need for an intervention order moving forward’.

‘You’re not collaborating, you’re not condoning, but you’re
not getting into an argument which may put the perpetrator
in a mood where he couldn’t give a stuff about what the
magistrate says. Then your ability to support behavioural
change would be severely compromised,’ says King.

King says that if children are involved, he may say to
the perpetrator: ‘As fathers, we have a duty to ensure
our children are protected from harm and have the best
possible upbringing. I’m sure you as a father would want
that for your child or children. There’s clear research which
shows if children are exposed to emotional abuse, physical
abuse, or other forms of abuse, it can have long lasting bad
effects on their emotional and psychological wellbeing’.

Other TJ practices might include inviting the person to
set their own goals and strategies or plans to achieve
those goals, involving non-legal support services and, in
targeted cases, supporting the implementation of a person’s
plan by bringing them back before the same magistrate
to encourage engagement and motivate change.

‘If I’m taking that approach, the body language of the
perpetrator usually indicates acceptance and perhaps some
indication of shame. I will assess according to the needs
of the case, what’s being alleged, the background and the
perpetrator in determining whether I take that approach.’

King says some perpetrators need the intensive involvement
of engagement in a men’s behavioural change program, and
sometimes it may require several such programs for the penny
to drop. Other supports such as alcohol and drug treatment
and/or mental health interventions maybe also be warranted.

Magistrate Anne Goldsbrough suggests looking at the target of
the conversation. What is the motivation for family violence? Are
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Community engagement has essential
role in reducing family violence

Community education processes such
as community forums and meetings
with culturally diverse groups can make
a ‘huge difference’ in tackling family
violence, says Magistrate Noreen Toohey.

community members including school
teachers, maternal health nurses, doctors
and real estate agents have a role to play.

‘The court cannot deal with family
violence on its own. It’s a community
problem, so you need the community
to be assisting, addressing the
issues and providing support.’

‘We make the orders in court, but that’s
really just the beginning. I’ve been
involved in forums where people are
educated about family violence, about
calling it out and making referrals.
It’s that whole education process
which makes a huge difference.’

While police are continually assessing
risk with affected families, Toohey says

Forums also give people the
opportunity to ask questions,
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particularly about court orders.
‘Often, principals at school will say they
didn’t understand an order or didn’t
know what they were meant to do with it.
The secret to success in this jurisdiction
is everybody understanding what the
position is and having the information.’
Toohey has attended meetings of
culturally diverse groups where she
needs to explain that family violence is
not a cultural norm, and that the law is
there to protect people against violence.

Family violence behind
closed doors
‘Typically you find that no one wants to support violence, but
they’re often afraid because family violence is behind closed
doors. So you need to get the community involved to provide
assistance to the whole family and make sure everyone is
safe. They can only do that when they know how to do it.’
Magistrate Thérèse McCarthy agrees, saying
regular meetings with all local agencies, at least
every six months, is critically important. ‘That
occurs at our court (Moorabbin),’ she says.
In Moorabbin there is a double
specialist court: family violence
and ARC (Assessment and
Referral Court), the criminal
sentencing court which
provides clinical support for
participants with disabilities
or mental health issues.
Magistrate Anne Goldsbrough
says that through CISP (Court
Integrated Services Program),
community engagement
meetings have been set up where
organisations such as alcohol and
drug service ‘TaskForce’ and family
support service ‘Better Place’
explain how they assist people
experiencing family violence.

FAMILY VIOLENCE RESOURCES
If magistrates see that a person needs
support for non-legal issues, there is a
range of workers who can help find the
right service and make a referral:
•

Family Violence Applicant Practitioner

•

Family Violence Respondent Practitioner

•

Koori Court officer or in some courts, Umalek
Balit, Koori family violence and victim support

•

Court Integrated Services Program
team (CISP) (Referrals for AOD,
housing, other supports)

•

Forensicare Mental Health Advice and
Response Service (mental health supports)

•

Youth Justice (for referrals for
children and young people)

•

Salvation Army

‘So you can’t just send someone to a program unless you
know what’s going to happen. There have been some
challenging organisations with respect to drug treatment
over the years, for example, which have not gone well.’

•

Court Network

•

Or if at Melbourne Court, the Court
Support and Advice Officer (CASO)

Goldsbrough will also ask her CISP clinicians and
applicant/respondent practitioners what they know
about specific programs, trusting their judgement
on whether programs are appropriate.

For courts without these court-based services,
magistrates have had much success in the
past by reaching out to local services to
discuss how to improve links between the
court and community support services.

She has also organised family
violence court stakeholder
meetings where other agencies are brought in to meet
court staff and lawyers, and their programs are assessed.
‘When a magistrate is referring to programs outside the
court, you have to have confidence that they follow process.
For me, it’s always confidence that they will understand
and appreciate family violence when it presents, and not
expose a protected person to any more family violence
by suggesting she and the respondent have a chat.
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Bringing the jurisdictions together
When a family violence matter comes
before the court, there may also be
concurrent issues involving family
law, criminal law, the Children’s
Court, involvement of specialist courts
such as the Assessment and Referral
Court (ARC), Koori Court or Drug
Court and for victims, the Victims of
Crime Tribunal. Bringing the discrete
pieces of the matters together and
finding the best solutions for the
parties involved can be a challenge.
‘There’s often an intersection between
areas of concern for parties before
the court,’ says Magistrate Dr Michael
King, who has sat on the ARC, on
a special needs list in Bendigo, on
family violence lists and the family
division of the Children’s Court.
‘Someone might be seen in a family
violence matter but have severe
mental health and illicit drug issues, or
someone might be in the Drug Court
with family violence history as well.

‘So it means we need to be mindful of
perpetrator needs in different areas. We
need to, perhaps, have a triage system
of seeing which particular list might
suit an offender’s needs better, and
place that person within that context.
‘But also, I think it means that when
someone comes into a particular
list of ours, we need to get a holistic
approach and try to address those
underlying issues by reference to
relevant programs. And we can interact
with those professionals who may
be involved in other lists and take
a more collaborative approach.’
Magistrate King believes it’s a courtwide issue. While magistrates deal
with the vast majority of criminal
matters, people with multiple problems
that adversely affect multiple areas
of their life also affect criminal
matters in the higher courts.

Think about victims of crime assistance
Victims of Crime assistance can be
crucial for victim safety and recovery.
Magistrate Pauline Spencer keeps in
mind the Victims of Crime Assistance
Tribunal (VOCAT) when she is dealing
with family violence intervention
orders or criminal matters.
‘In an interim hearing, if it becomes
apparent that there are safety
needs – such as relocation or a CCTV
system – I will inform the person
about VOCAT and direct them to the

4

court registry to get more information
about urgent interim applications.
‘Sometimes in urgent cases I have made
the interim VOCAT order that same day
in chambers. If I ever have a victim in
court on a criminal matter who has
given a victim impact statement, I raise
with them the availability of making an
application under Victims of Crime, or I
might ask the prosecution to follow up
with the victim who is not in court to
make sure they are aware of this option.’

‘Enabling Justice’ was a partnership project between the Centre for Innovative Justice at RMIT University and the Jesuit Social Services,
involving people with an acquired brain injury and lived experience of the criminal justice system.

11

Perception of risk

Keep matters together

Family law issues are difficult because so much depends on
the level of risk, according to Magistrate Noreen Toohey.

In Magistrate Meagan Keogh’s Specialist Family Violence
Court, the court tries to try to keep such matters together,
making sure a criminal matter is not going on in one court
and the family violence matter in a different court.

‘Quite often the family lawyers will say: Just at
the time of separation there have been some sort
of hostilities, but there won’t be a problem.

‘We know the criminal matters sometimes take longer
to resolve, and they get mentioned fairly frequently. So
one of the things we do that is probably most effective
is making it clear to affected family members (AFMs)
that they don’t need to come to court every time.

‘That’s not what we see at all. What’s
really important is to ensure that whatever
contact the family law jurisdiction has
made has got to be safe for everybody.’

‘We know that helps AFMs enormously, not having to sit
through a criminal matter that doesn’t affect them.’

Magistrate Thérèse McCarthy
has seen the same families in the
child protection division, the family
violence area and in criminal matters
involving some of the children.

If the criminal matter is not yet resolved, Keogh will also check
if there any reason the intervention order can’t be resolved.
It may also take some time for people to get matters
through the family court, and they may not necessarily
make the connection between the two matters.

‘Our court has family law jurisdiction and
we can do more if we use the full armoury
of the law to prevent family violence
and make orders that are protective.

‘They have been, say, to the Federal Magistrates’ Court, but they
won’t have brought their orders. So I think it’s about asking
the questions, making the notes on the file about what’s going
on in those processes and where they’re up to,’ Keogh says.

‘I think it’s capable of being done if you’re
familiar with and able to sit across each
area of the court’s jurisdictions ...”

‘If there are family law proceedings, people may
not want to finalise orders without children’s
arrangements in place, or they may be concerned
about the impact of consent without admission.’

McCarthy frequently makes ancillary
orders for children, under which the
contact with a respondent might cease at any time if, for
example, a mother is concerned about the risk to the children.

Keogh will also try to make relevant connections: for
example a family lawyer assisting with a family law case
could assist with a family violence matter. While most
people do not do this, often because of cost, Keogh says
lawyers can help them find a path through both matters.

‘I will make a lot more parenting orders that might include
specific orders for changeover between parents to increase
safety. So I’m a big fan of the suite of powers we have to protect
women and children or AFMs and children from future violence.’

Resources to assist in court cases
where people have disabilities
Fragmented and inconsistent responses throughout the
criminal justice system mean that the needs of people with a
disability are rarely recognised or responded to appropriately,
according to Victoria’s 2017 Enabling Justice4 project.

profession, support workers, health practitioners, Indigenous
organisations, the Centre for Innovative Justice and people
with disabilities who had had justice involvement.
Practical resources for the legal system include: effective
communication with people with disability, preparing a
plea for a client with disability, accessing the NDIS, judicial
officer court communication and a workshop training kit.

The ‘Supporting Justice’ program (www.supportingjustice.net)
builds on this project, providing courts with practical resources
to ensure fair outcomes and needs-based support for people
with disabilities including autism spectrum disorder, cognitive
impairment, intellectual disability and dual disabilities.

Resources for support workers, carers and people with
disability include: obtaining legal advice, preparing for court,
getting a support worker and obtaining help at court.

Supporting Justice was developed with input from the legal
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Effective practices in family
violence intervention orders
If people leave court not understanding why and how an
intervention order has been made and what it entails,
the court has failed, says Magistrate Meagan Keogh.
‘It doesn’t matter whether it’s a
criminal violence or family violence
matter, people need to leave court
understanding why something has
been done,’ she says. ‘My perspective
is to make sure the parties have
had an opportunity to express
themselves, engage in a reasonable
conversation and leave with a feeling
that even if they don’t necessarily
agree with the outcome, they can
understand how it’s been reached.’

tiny new babies, if the allegations involve a lot of yelling
and screaming and physical violence, I might make an
order that reflects the need for that mother and child
relationship to be preserved and kept very safe.

Studies have shown that people
who perceive that they have had
a fair hearing are more likely
to comply with court orders.
Read more about procedural
fairness in court proceedings:
www.proceduralfairness.org

‘We need to recognize that tiny little
babies and toddlers will absorb all
the cortisol from their mothers, be it
by breast milk, be it by exposure to a
very highly anxious, fearful mum.’

When teenagers have been exposed
to a lot of family violence and both
parents are saying a child still wants
to see his father, McCarthy might
make an order that says the child
may see his father in accordance with his wishes, as long as
the father doesn’t commit family violence while doing so.

‘I think we all need to remind ourselves to lift our heads, get our
eyes out of the paperwork and make sure we are interacting
directly with people. If you can make that connection with
individuals, no one is going to leave your courtroom feeling lost.’

A notation might say: ‘The child must always feel able to
leave his father’s environment if he feels unsafe at any
time. And the time with his father will only be initiated when
the son contacts his father by email or text message’.

Family violence can often play out in a court environment,
therefore magistrates need to focus on safety in the
proceedings as well as safety in the orders made.

To try to encourage behavioural change McCarthy uses
goals, strategies and exercises, asking the perpetrator
to picture their life at the conclusion of a court-ordered
program and to picture the relationships they want then.

Magistrate Thérèse McCarthy says it’s ‘particularly
critical’ to make a frequent scan of the court to ensure
there’s no behaviour that might be problematic and
contrary to what a magistrate is trying to achieve.

Using a standard form with simple headings to
guide them, perpetrators are asked to write down
some goals arising from that vision, then write
down what they will do to achieve those goals.

When it comes to crafting court conditions to manage
safety, McCarthy has an age-related approach. ‘…with
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